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January 29, 2020 

 
Blane Workie 
Assistant General Counsel for Aviation Enforcement and Proceedings 
U.S. Department of Transportation 
1200 New Jersey Avenue, S.E. 
Washington, D.C.  20590 

 
 
Re: Docket DOT-OST-2008-0272, Request for Conflict of Law Waiver 
 

Dear Ms. Workie: 
 
In accordance with 14 C.F.R. 382.9, I am writing on behalf of Xiamen Airlines 

Co., Ltd. (“Xiamen”) to notify the Department of Transportation (“Department”) of 
conflicts between certain portions of Part 382 and the laws and regulations of the 
People’s Republic of China, and to request waivers of Part 382 to the extent necessary 
to permit Xiamen to comply with Chinese law and regulations and protect passengers 
and crew from a direct threat. 

 
Under 14 C.F.R. 382.117, the Department has established certain requirements 

regarding the carriage of passengers with communicable diseases aboard flights 
operated by foreign air carriers serving a United States point.  Chinese requirements 
pertaining to the transportation of passengers who may have been exposed to the novel 
coronavirus (“2019-nCoV”) have been adopted to protect the public from the virus and 
its spread, which will prevent Xiamen from fully complying with Part 382.  In 
accordance with Section 382.9 and to the extent necessary, Xiamen respectfully 
requests a waiver permitting it to comply with Chinese law related to the transportation 
of passengers who may have been exposed to 2019-nCoV.  The specific information 
required by Section 382.9 is set forth below. 
 
 2019-nCoV poses a “direct threat” to the health and safety of passengers and 
crew aboard aircraft.  The U.S. Centers for Disease Control (“CDC”) stated “[t]his 
novel coronavirus has the potential to cause severe disease and death.  Preliminary 
information suggests older adults and people with underlying health conditions or 
compromised immune systems may be at higher risk of severe illness from this virus.  
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Many characteristics of this novel coronavirus and how it may affect people are still 
unclear.”1  The Department has recognized that other viruses closely related to 2019-
nCoV qualify as a “direct threat”, as that term is defined in 14 C.F.R. 382.3.  In 
providing an example of a direct threat, the Department stated that SARS (another 
coronavirus which the CDC stated is related to 2019-nCoV) qualifies:  “Example 3 to 
paragraph (b)(2):  SARS may be readily transmissible in an aircraft cabin environment 
and has severe health consequences.  Someone with SARS probably poses a direct 
threat.”2 
 

At this point, there are no known alternative measures sufficient to prevent 
transmission of 2019-nCoV during flight.  As the CDC noted, “[p]erson-to-person 
spread is occurring though it’s unclear how easily this virus is spreading between 
people at this time” and “[m]any characteristics of this novel coronavirus and how it 
may affect people are still unclear”.3  Health authorities are therefore unable to ensure 
that any particular alternative measure will prevent transmission, especially within the 
close confines of an aircraft cabin. 
 
 To protect passengers and crew from 2019-nCoV, and in conjunction and to 
comply with Chinese government directives, Xiamen will take the following steps:4 
 

1. All passengers will be required to complete a health declaration form asking 
the passenger (a) to identify all countries and cities the passenger has visited 
in the past fourteen days; and (b) whether he/she has a fever, diarrhea, 
cough, shortness of breath or difficulty breathing.5  Information provided 
on the declaration form will be shared with relevant Chinese and U.S. 
government agencies.  Passengers who have visited any point inside the 
China quarantine zone in the past fourteen days, or who have a fever, 
diarrhea, cough, shortness of breath or difficulty breathing, may be denied 
boarding. 
 

2. All passengers will be screened for fever prior to boarding.  Any passenger 
with a temperature above 37.3C will be denied boarding. 

                                                 
1 https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china 
2 14 C.F.R. 382.21(b)(2).  According to the CDC, “[c]oronaviruses are a large family of viruses. There 

are several known coronaviruses that infect people and usually only cause mild respiratory disease, 
such as the common cold. However, at least two previously identified coronaviruses have caused 
severe disease — severe acute respiratory syndrome (SARS) coronavirus and Middle East 
respiratory syndrome (MERS) coronavirus.” (emphasis added)  
https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china 

3 https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china 
4 Xiamen believes these steps are consistent with Part 382 and the need to protect passengers and crew 

from a “direct threat”, in addition to meeting Xiamen’s obligations under the Notice. 
5  The CDC found 2019-nCoV symptoms include “fever, cough, and difficulty breathing.”  

https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china 

https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china
https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china
https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china
https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-wuhan-china
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3. Any passenger refusing to complete the health declaration form or be 

screened for fever will be denied boarding. 
 
4. Any passenger refusing to allow health or travel information to be conveyed 

to relevant government agencies will be denied boarding. 
 
In the event a passenger is denied boarding, Xiamen will provide a written statement 
of the reason for denial within ten calendar days of denial, as required by 14 C.F.R. 
382.19(d).  Xiamen will also provide the passenger with a full refund of the ticket price 
or permit the passenger to travel up to ninety days later at the fare that would have 
applied to the original itinerary, as required by 14 C.F.R. 382.21(d) (provided the 
passenger no longer poses a direct threat). 
 
Section 382.9(c)(1) 
A copy, in the English language, of the foreign law involved. 
 
 Included with this letter is the Notice of the Ministry of Health, the Ministry of 
Railways, the Ministry of Communication, the General Administration of Quality 
Supervision, Inspection and Quarantine, and the General Administration of Civil 
Aviation of China on Strengthening the Prevention and Control of Incoming Infectious 
Diseases Abroad and Transmission by Transport, in Chinese and English, and related 
Chinese government announcements (the “Notice”).6 
 
Section 382.9(c)(2) 
A description of how the foreign law applies and how it precludes compliance with a 
provision of this Part. 

 
The Notice and implementing procedures necessary thereunder may conflict 

with Part 382 including in particular Sections 382.19, 382.21, 382.25, and 382.33 of 
the Department’s regulations and related guidance issued by the Department.  To the 
extent necessary, Xiamen requests a waiver from these sections and guidance, and any 
other sections necessary, to permit it to comply with the Notice, implement necessary 
screening procedures and deny boarding where necessary due to a direct threat.  There 
are no alternative means of compliance. 

 
Section 382.19(c)(1) states carriers may deny boarding where the passenger 

poses a direct threat, based on an individualized assessment using current medical 
knowledge to determine the threat’s severity, probability of harm and whether there are 

                                                 
6 Among other things, the Notice states “[a]ll inbound and outbound travellers must declare their health 

conditions to quarantine officers of China Customs, and cooperate with temperature monitoring, 
medical examination and observation, as well as other public health measures.”  Announcement on 
Re-Adopting the Health Declaration Form for Inbound and Outbound Travellers, GACC 
Announcement No. 16 of 2020, January 25, 2020 
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procedures available to mitigate the risk.  Due to the nature of 2019-nCoV and the 
possibility of transmission before symptoms appear, it may be necessary to deny 
boarding to passengers who have traveled in the China quarantine zone even if they do 
not exhibit symptoms of illness.  To the extent such denial conflicts with Section 
382.19, Xiamen requests a waiver. 

 
Although Section 382.21 permits carriers to deny boarding based on a direct 

threat, Section 382.21(c) states even where there is a “direct threat” carriers must accept 
a medical certificate identifying alternative measures for preventing transmission, 
unless the carrier cannot carry out the measures.  At this point, due to the novel nature 
of 2019-nCoV there are no known viable alternative measures that will prevent 
transmission of the virus.7  Xiamen therefore cannot accept a medical certificate.8  To 
the extent the inability to accept a medical certificate conflicts with Section 382.21, 
Xiamen requests a waiver.9 

 
Section 382.25 states carriers cannot require advance notice of the fact that a 

passenger with a disability is traveling on a flight.  To comply with the information 
gathering requirements of the Notice, Xiamen may be required to ask passengers to 
complete the health declaration form prior to arrival at the departure airport.  To the 
extent completion of this form may be considered requiring advance notice under 
Section 382.25, Xiamen requests a waiver. 

 
Section 382.33 state carriers cannot mandate separate treatment for passengers 

with a disability.  In cases where a passenger completes the health declaration form 
indicating the passenger traveled in the quarantine zone or has a symptom of 2019-
nCoV, such information will be disclosed to relevant government agencies.  To the 
extent completion of the form or disclosure of this information is considered separate 
treatment under Section 382.33, Xiamen requests a waiver. 
 

Please contact me with any questions. 
 

       Very truly yours, 

        
       Charles F. Donley II 
 
Enclosures 

                                                 
7 The CDC has concluded the virus can be transmitted between persons:  “Person-to-person spread is 

occurring in China. The extent of person-to-person spread outside of China is unclear at this time.” 
https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-china  

8 The Notice does not contemplate or authorize acceptance of medical certificates. 
9 In the event medically-approved alternative measures become available, Xiamen will review this 

practice. 

https://wwwnc.cdc.gov/travel/notices/warning/novel-coronavirus-china


Notice of the Ministry of Health, the Ministry of Railways, the Ministry of 
Communication, the General Administration of Quality Supervision, Inspection 
and Quarantine, and the General Administration of Civil Aviation of China on 

Strengthening the Prevention and Control of Incoming Infectious Diseases Abroad 
and Transmission by Transport 

卫生部、铁道部、交通部、国家质量监督检验检疫总局、中国民用航空总局关于加强预防

控制传染病境外传入和通过交通工具传播的通知 
 
四、建立旅客健康巡查制度 
  传染病流行期间，在往返境外疫区和驶离国内疫情发生地的交通工具上，铁路、交

通、民航部门要建立旅客健康异常情况登记制度。交通工具负责人应指定专人负责巡查

旅客健康状况；发现旅客中出现发热、腹泻等症状的病人，交通工具负责人要按有关规

定及时向到达地或始发地的出入境检验检疫部门报告，同时，登记患者及其随行人员姓

名、家庭住址等，并提供给前来实施出入境卫生检疫的检疫人员。需要车、船、飞机在

前方港、站临时停靠时，国家质检总局或卫生行政主管部门应与交通工具的行政主管部

门协商。 
  旅客办理登车、船、机手续时，交通站点应采取适当的形式进行健康宣传和旅行健

康通报；如旅客报告自身健康异常，应立即通知检疫部门或卫生部门进行检查；检疫部

门或卫生部门认为存在传染病传播可能的，应劝阻其登乘交通工具，并采取相应的防控

措施。 
 
4. The Establishment Of A Passenger Health Inspection System 
 
During the epidemic of infectious diseases, railway, transportation and civil aviation 
departments shall establish a registration system for passenger health abnormalities on 
vehicles travelling to and from overseas epidemic areas and away from the places where 
the domestic epidemic is occurring.  The person in charge of the transportation shall 
appoint a person to inspect the health status of the passengers.  If an inspector finds 
symptoms such as fever and diarrhea in the passenger, the person in charge of the 
vehicle shall promptly report to the Immigration Inspection and Quarantine Department 
of the place of arrival or origin in accordance with the relevant provisions, and at the 
same time, register the names, home addresses, etc. of the passenger and his entourage, 
etc., and provide that information to quarantine personnel who come to implement the 
quarantine.  When a car, ship or aircraft is required to make a temporary stop at the 
forward port or station, the State Administration of Quality Inspection or the competent 
Department of Health Administration shall consult with the Administrative Department 
of Transportation.  When passengers go on board a ship or an aircraft, the traffic 
station shall require completion of appropriate forms for health protection and travel 
health notification.  If the passenger reports health abnormalities, he or she shall 
immediately notify the Quarantine Department or Health Department for inspection.  
If the Quarantine Department or Health Department considers that there is a possibility 
of the spread of infectious diseases, they shall discourage the passenger from boarding 
the vehicle, and take appropriate preventive and control measures. 



Announcement on Re-adopting the Health Declaration Form 

for Inbound and Outbound Travellers 

 

GACC Announcement No.16 of 2020 

 

According to the National Health Commission of the People’s 

Republic of China, by 24:00 of January 24, 2020, 29 Chinese 

provinces (autonomous regions, municipalities under the Central 

Government) had reported a total of 1,287 confirmed cases of 

the novel coronavirus-related pneumonia and 41 deaths. 

Confirmed cases were also reported in China’s Hong Kong 

Special Administration Region, Macau Special Administration 

Region and Taiwan, and eight countries such as Thailand. The 

epidemic situation is becoming increasingly serious. 

 

To better control the novel coronavirus-related pneumonia at 

points of entry and prevent its spreading across the border, in 

accordance with the Frontier Health and Quarantine Law of the 

People’s Republic of China, its implementation rules and other 

relevant laws and regulations, the General Administration of 

Customs of the People’s Republic of China (GACC) has decided 

to re-adopt the health declaration measures by requesting all 



inbound and outbound travellers to fill in the Health 

Declaration Form on Entry/Exit. All inbound and outbound 

travellers must declare their health conditions to quarantine 

officers of China Customs, and cooperate with temperature 

monitoring, medical examination and observation, as well as 

other public health measures. 

 

This Announcement shall be implemented as of the date of 

promulgation. 

 

General Administration of Customs of the People’s Republic of 

China 

January 25, 2020 
 

(All information is authentic in Chinese and the English version 

is provided for reference only. In case of any discrepancy, the 

Chinese version shall prevail.) 
 



Announcement on Prevention and Control of the Novel 

Coronavirus-Related Pneumonia by  

General Administration of Customs and  

National Health Commission 

 

GACC Announcement No.15 of 2020 

 

The novel coronavirus-related pneumonia, an acute respiratory 

infectious disease caused by the novel coronavirus, was first 

discovered in Wuhan, Hubei Province in December 2019. Major 

symptoms of the disease include fever, fatigue and cough. The 

World Health Organization has named the coronavirus 

“2019-nCov”. The State Council of the People’s Republic of 

China has approved the inclusion of the novel 

coronavirus-related pneumonia into the quarantinable diseases 

listed in the Frontier Health and Quarantine Law of the 

People’s Republic of China. 

 

To guide the prevention and control of the novel 

coronavirus-related pneumonia at points of entry in a law-based, 

scientific, orderly and effective manner, and better protect the 

health of international travellers from the disease, in accordance 



with the Frontier Health and Quarantine Law of the People’s 

Republic of China and its implementation rules, as well as the 

International Health Regulations (2005), the following 

announcement is hereby promulgated. 

 

I. International travellers , if having such symptoms as fever, 

cough, breathing difficulty or other feelings of being unwell at 

points of entry, should immediately declare to Customs, and 

cooperate with temperature monitoring, medical examination 

and observation, as well as other public health measures. 

 

II. International travellers, if having such symptoms as fever, 

cough, breathing difficulty or other feelings of being unwell on 

the conveyance, should immediately declare to the attendants on 

board. In such cases, the person in charge of the conveyance 

should provide the traveller with personal protective equipment 

and declare to Customs at points of entry in time. 

 

III. International travellers should keep good personal hygiene 

during travel by washing hands regularly, wearing face masks 

and avoiding contact with patients with acute respiratory 

infections. If you have symptoms of acute respiratory infections 



such as fever occurring with cough, breathing difficulty, among 

others, seek medical care immediately and share previous travel 

history with your health care provider. 

IV. Inbound travellers can learn about latest health related 

information on the official website of the National Health 

Commission of the People’s Republic of China, and should seek 

medical care immediately and share previous travel history with 

health care provider if having relevant symptoms. 

 

V. Customs will, according to the epidemic situation, adjust 

prevention and control measures at points of entry on a real-time 

basis. 

 

This announcement shall come into force on the date of 

promulgation and shall be valid for 3 months. 

 

General Administration of Customs of the People’s Republic of 

China 

National Health Commission of the People’s Republic of China 

January 24, 2020 

 



(All information is authentic in Chinese and the English version 

is provided for reference only. In case of any discrepancy, the 

Chinese version shall prevail.) 


